Editor's note: Reconsideration denied by Oder issued January 8, 1997.

WLLIAMD BROM
| BLA 93-407 Deci ded Novenber 6, 1996

Appeal froma decision of the Arizona Sate Gfice, Bureau of Land
Managenent, denyi ng a protest agai nst dependent resurvey A 27741.

Affirned.
1. Surveys of Public Lands: Dependent Resurveys

Because there was no renai ni ng evi dence of an

original corner of four sections that was the subject
of a dependent resurvey conducted in 1990, BLMproperly
found the corner was | ost and reestablished it using
doubl e proportionate neasurenent .

2.  Surveys of Public Lands: General | y--Surveys of Public
Lands: Dependent Resurveys

An allegation that a dependent resurvey is void because
it inpairs bona fide rights | acks foundati on when BLM
records show the survey to be an accurate retracenent
and reestabl i shnent of lines of the original survey and
no contrary evi dence appears in the record.

APPEARANCES WIliamD Brown, Rmmock, Arizona, pro se.
G N ON BY ADM N STRATI VE JUDGE ARNESS

WIlliamD Brown has appeal ed froma decision of the Arizona Sate
Gfice, Bureau of Land Managenent (BLM, dated March 31, 1993, di smissing
his protest of a 1990 dependent resurvey of T. 14 N, R 5 E, Gla and
Salt Rver Meridian, Arizona. The dependent resurvey was initiated at
the request of the Forest Supervisor, Goconino National Forest, follow ng
Brown's petition for reviewof an admnistrative survey conducted by the
Forest Service in 1973 that reestablished the corner of secs. 2, 3, 10, and
11. The dependent resurvey was conducted in 1990 pursuant to
"Special Instructions for Goup No. 722, Arizona, " dated August 22, 1990.
An official plat of survey was accepted Novenber 13, 1991, and filed on
Novenber 21, 1991; notice of the filing was published in the Federal
Regi ster on February 13, 1992 (57 FR 5274). Brown disputes the survey
determnation that the corner of secs. 2, 3, 10, and 11 was a | ost corner
and its reestablishnent by the dependent resurvey.
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The original survey was conducted by C Burton Foster, Deputy
Surveyor, in 1877. Foster established the subject corner and nonunented it
wth a linestone, 28 by 20 by 16 inches, notched and "set 3/4 in the
ground® wth a nound of stone on the northside. Foster al so narked a
single bearing tree, a sycamore 20 inches in dianeter, bearing S 87° W,
120 links distant (alink is 7.92 inches long). A nunber of other surveys
in the townshi p have been conducted by the Governnent since Foster's. In
1931 the west half of the line between secs. 9 and 16 was resurveyed and
the corner of secs. 10, 11, 14, and 15 was reconstructed. |In 1938 a
portion of the exterior boundaries and subdivisional lines of T. 14 N,

R 5 E was resurveyed and a conpl eti on survey was conducted of a portion
of the east boundary, a portion of the subdivisional |ines, and a portion
of the subdivision of secs. 8, 16, and 17. During this survey, the

corner of secs. 10, 11, 14, and 15, as reconstructed in 1931, was
identified and redesignated to refer to secs. 10 and 11 only. In 1964 the
corner of secs. 2, 3, 34, and 35 was renonunented on the north boundary of
the township by a cadastral surveyor. 1In 1973 the Forest Service conducted
a dependent resurvey of sec. 10, T. 14 N, R 5 E The surveyor found no
evi dence of the original corner of secs. 2, 3, 10, and 11, but did find a
nonunent at the corner of secs. 1, 2, 11, and 12 dated 1938; he noted an
oldwre fence 3 feet north thereof, "fromwhich fences bear irregul ar East
and Wst." He also identified the nonunent reset in 1964 at the corner of
secs. 2, 3, 34, and 35 and noted that the corner was | ocated by a fence
corner "wth fences bearing E, W, and N"

Private surveys have al so been conducted in the towship. In 1962,
Qllar, Wllians, and Wite Engineering (ol lar) conducted a survey of the
subdi vi sion, "Mntezuma Park, Lhit 9," purported to be in a portion of the
sout hwest quarter of sec. 2. In 1964, llar conducted the survey of "Lake
Mbnt ezuna Agricul tural Acres" which adjoins "Mntezuma Park, Lhit 9" to the
north and west. A narrative description furnished wth the 1964 ol | ar
survey refers to an "original US GL.Q Sycanore bearing tree" used by
Ml lar to establish the southwest corner of sec. 2. The 1964 Gl lar plat
shows the 1962 position for the corner of secs. 2, 3, 10, and 11 and then
identifies that position as being in error and depi cts a new position for
the corner 53.07 feet anay fromthe 1962 position. The dependent resurvey
does not accept this corner. Brown seeks to have the corner identified by
@l lar in 1964 declared to be the original corner.

A dependent resurvey is a retracenent and reestablishnent of the |ines
of the original survey intheir true original positions; in |egal
contenpl ation and in fact, the lands contained in a certain section of the
original survey and the | ands contai ned in the correspondi ng section of the
dependent resurvey are identical. Mmnual of Instructions for the Survey of
the Public Lands of the Lhited Sates (1973), (Manual) 6-4 at 145, John W
& Qvada Yeargan, 126 IBLA 361, 363 (1993). Inreviewng a resurvey after a
plat is filed, the party chall engi ng the resurvey nust establish by a
preponder ance of the evidence that the resurvey was fraudul ent or grossly
erroneous. Kendal Sewart, 132 IBLA 190, 193 (1995), Janes Q S eanbar ge,
116 I BLA 185, 188 (1990). Brown does not argue that the resurvey was
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fraudul ent; he argues that BLMerred in finding that the corner of secs. 2,
3, 10, and 11 was a lost corner and also in | ocating the reestablished
corner. Brown argues that the corner was not |ost but obliterated and
asserts that BLMfailed to fully devel op original and coll ateral evi dence
to determne the original section corner location. He al so contends BLM
ignored rel evant private surveys, thereby inpairing the bona fide rights of
the private | andowner.

It is well established that BLMshoul d reestablish a corner in
accordance with evidence of its original positionif at all possible. See
Lhited Sates v. Doyle, 468 F.2d 633, 637 (10th Ar. 1972); Longview H bre
G., 135 IBLA 170, 177 (1996); Munual 5-21, at 133. Alost corner

is apoint of a survey whose position cannot be detern ned,
beyond reasonabl e doubt, either fromtraces of the original narks
or fromacceptabl e evidence or testinony that bears upon the
original position, and whose | ocation can be restored only by
reference to one or nore interdependent corners.

(Manual 5-20 at 133). An obliterated corner is

one at whose point there are no renai ning traces of the nonunent
or its accessories, but whose | ocati on has been perpetuated, or
the point for which may be recovered beyond reasonabl e doubt by
the acts and testinony of the interested | andowners, conpetent
surveyors, other qualified local authorities, or wtnesses, or by
sone accept abl e record evi dence.

(Manual 5-9 at 130).

Brown contends that BLMfailed to fully devel op original and
collateral evidence to determine the original corner of secs. 2, 3, 10, and
11. Hs first argument in his statenent of reasons (SR, whi ch concerns
the bearing tree, is not clear. Earlier correspondence fromBrow to BLM
and the BLMdeci sion indicate, however, that he argues the tree identified
by Gllar in 1964 as the original bearing tree is an of fshoot thereof and
occupi es the sane location as did the original tree. Brown and BLM agree
that the sycanore tree identified in Gllar's 1964 survey is not the
original bearing tree because it is too young and, unlike the original, it
is aforked tree. In a My 29, 1992, letter to BLM Brown nai ntai ned t hat
it was well known that sycanore trees produce of fshoots that end as forked
trees after the nother tree has died and that the tree used by llar to
establish the corner was an of fshoot of the original bearing tree. Thus,
Brown is arguing that the tree narked by Gl lar, as an offshoot of the
bearing tree identified by Foster in 1877, should be treated as if it were
the original bearing tree.

Nonet hel ess, there is no evidence that the forked sycanore Brown sees
as an offshoot of that original bearing tree is indeed an of fshoot of that
tree and not just another sycanore tree that has grown near the creek
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wherein BLMs surveyor |ocated the disputed corner. See FHeld Notes at 6.
BLMasserts, and Brown does not disagree, that there are nunerous sycanore
trees along the banks of Beaver Oeek. The notes of the 1877 survey al so
indi cate there were then cottonwood, ash, and sycanore trees al ong Beaver
Geek. There is no suggestion there was only one sycanore tree in 1877,
al t hough the surveyor reported there was "no other tree near." S ephen K
Hansen, the cadastral surveyor who perforned the dependent resurvey, spoke
wth the llar field surveyor, Vel |y Largo, who all egedly found the
"original QObearing tree" during his 1964 survey. Largo could not recal |
finding the "bearing tree" but stated that if he had, he woul d have
described it in his field notes. No description of such a tree from
Largo's field tabl ets has been provi ded, however. Even assumng the
sycanore noted by Gllar is an of fshoot of a sycanore tree, there is no
proof that this sycanore has any connection with the bearing tree, as it
could be an offshoot fromany sycanore tree. Therefore, we concl ude that
BLMproperly refused to consider the tree identified by Gollar as narki ng
the location of the 1887 bearing tree. See Longview Hbre ., supra.

In his SOR Brown refers to topographic calls made to a road, an
irrigating ditch and a marsh in the original 1877 survey notes. The 1877
survey identified a road 64.70 chains north of the corner of secs. 10, 11,
14, and 15, anirrigating ditch at 65.50 chains, cultivated | and and
finally marsh and willowgrowh at 75 chains. There was, as a result, a
di stance of 0.80 chains (52.8 feet) fromthe road to the ditch, a
cultivated field 9.5 chains (627 feet) wde, and a narsh sone 10. 3 chai ns
(679.8 feet) fromthe road. Brown contends that based on 1946 aeri al
photos, a 1966 survey of the NEvaNE/4of sec. 10, and physical evidences on
the land, the BLMresurvey woul d yi el d a neasurenent of 200 feet between
road and ditch and a field 490 feet in wdth. Further, he contends, old
fence lines approximately 100 feet west of the BLMIine yield a neasur enent
of approxinately 50 feet fromroad to ditch and 640 feet across the
cultivated field, which he concludes is very close to the original survey.

The field notes of the dependent resurvey identify a road at 65 chai ns
fromthe south corner of secs. 10 and 11, the south edge of a cultivated
field at 67.50 chains, anirrigating ditch at 76.35 chains and the south
edge of a narsh at 77 chains (Held Notes at 6). ontrary to Brown's
assertion, the cultivated field is 8.85 chains (584 feet) wde. Mreover,
since the 1877 survey, the irrigating ditch reported near the road has
ceased to exist and a new one has been constructed on the other side of the
cultivated field. If that newditch were added to the cultivated field, it
woul d be 9.5 chains wde. The real difference in the two surveys is that,
since the original survey, the distance fromthe road to the narsh has
increased to 12 chains (792 feet) which coul d be expl ai ned by the narsh
natural ly receding or being partially reclai ned.

Both the road and the 1877 irrigating ditch are in a flood pl ain,
which raise the possibility that they have been altered by periodic
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flooding; therefore neither feature provides evidence of |ocation beyond a
reasonabl e doubt. This circunstance illustrates the difficulty of relying
on topographic calls. That topographic references usually provide only a
general frane of reference or identification of a given point is,
according to the Manual, a limtation on this neans of orientation. The
Manual expl ains that:

The determnation of the original corner point fromeven
fragnentary evi dence of the original accessories, generally
substantiated by the original topographic calls, is nuch stronger
than determnation fromtopographic calls alone. In
guestionabl e cases it is better practice, in the absence of other
collateral evidence, to turn to the suitabl e neans of
proportionate neasurenent.

(Minual 5-16 at 132). Prior decisions of this Board have recogni zed and
appl i ed the Manual rul e that topographic calls should focus on a definite,
snal | area, such as an old fence, if they are to have utility in retraci ng
a mssing corner. See Boise Gascade Qorp., 115 IBLA 327 (1990); Afred
Seinhaver, 1 IBLA 168 (1970). Brown maintains that the old fences are of
use here. He asserts that fence |ines between secs. 2 and 3 and secs. 10
and 11, identified by DatumLand Surveying, line up with each other and
wth the calls of distances between the road and ditch. He argues this is
evi dence that the fences started at established corners and indi cates

| andowner know edge of the nonunents existing at the tine and that their
per pet uati on through fencing points out the mssing nonunent .

BLM does not dispute the fact that fences existed in the vicinity at
one tine. The dependent resurvey noted the position of all fences in the
i medi ate area but found no evi dence they were ever intended to be nore
t han approxi nati ons of section lines. Mreover, neither fence line cited
by Brown originates at an identified original corner, nor does either fence
l[ine termnate in the imedi ate area of the corner of secs. 2, 3, 10, and
11. The dependent resurvey identified a fence |ine between secs. 10 and 11
as originating at the corner of fences extending north and east, 98 |inks
northeast of the corner of secs. 10 and 11 (FHeld Notes at 4). The other
fence line identified by Brown originates near the E 1/16 section corner of
secs. 3 and 10, a corner not nonunented in the original survey, and
termnates on the edge of a bl uff overlooking Beaver Greek (FH eld Notes
at 12, 6). As we recognized in Janes Q Seanbarge, supra at 193, a corner
cannot be said to be obliterated based on such evidence, unless it be shown
that an old fence was built "to an accepted corner established by [an
original] survey or that any fence started at and termnated at established
corners of that survey.”" Brown has produced no evi dence that the corner,
as determned by the dependent resurvey, is in a position other than that
of the original survey. Hs argunent on this point is insufficient,
w t hout supporting evidence, to establish that the old fences were a
property boundary of any land or originated at an established corner.
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Brown contends that BLMi gnored previ ous surveys and recorded
division plats. He lists four surveys done between 1962 and 1966 by
pr of essi onal engi neering conpani es and asserts they were based on evi dence
of the original bearing tree as wtnessed by llar. BLMdid not, however,
ignore those private surveys. Special instructions provided for BLMs
resurvey included a requirenent to research all applicable county and
private sources for survey data and to eval uate rel evant private surveys.
The instructions al so stated that every effort was to be nade to recogni ze
such surveys if properly made (Instructions at 2). Upon performng the
resurvey, Hansen | ocated the sycanore tree ol lar identified as the bearing
tree but rejected it as too young and found that inproper procedures had
been used by ol lar to set the corner. Hansen al so attenpted to gain
access to llar's field books in order to eval uate the surveys but his
request was initially denied. Wen he was granted access, on July 8, 1992,
he went through the field books and correspondence of ollar for the 1962
and 1964 surveys but found nothing of "extraordi nary nagnitude," and after
consulting wth other BLMsurveyors he decided to | eave the survey as it
was.

[1] The BLMdeci sion reviewed both the 1962 and 1964 surveys and
found that Gollar failed to foll ow establi shed BLM procedures and st andard
survey practice and that neither the 1962 nor 1964 position coul d be used
in the course of the dependent resurvey. During reviewof the 1962 ol | ar
survey BLMdi scovered that ol lar had determined the corner in question to
be | ost and reestablished it by single proportionate neasurenent between
the corner of secs. 1, 2, 11, and 12 and the 1/4 section corner of secs. 3
and 10. The Manual , however, requires doubl e proportionate neasurenent to
reestablish a lost corner of four sections (Manual 5-28 at 134). The
doubl e proportionate neasurenent is used so that latitudinal and
l ongi tudi nal discrepancies are equitably distributed. S ngle proportionate
neasurenent is inappropriate in such cases, because it considers
neasurenents in only two directions, while the original survey returned
neasurenents in all four directions.

BLMal so found a nunber of flaws in the 1964 Gollar survey. It was
noted that there was no description of howthe "true" sout hwest corner of
sec. 2 was determined, but that by correlating data contai ned in the
description and on the survey plats of the two subdivisions it was deduced
that (ol lar used the sycanore as if it were the original bearing tree, but
then did not foll ow Minual procedures to reestablish a corner. |nstead,
@l lar determned the corner of secs. 2, 3, 10, and 11 at record di stance
fromthe presuned bearing tree, and then apparently rotated the bearing to
preserve the south boundary of sec. 2 as depicted on their survey plat of
Mont ezuna Park, Lhit 9.

In the dependent resurvey here under review BLMused the doubl e
proportionate nethod to reestablish the corner. Hansen found verified
original corner positions at the 1/4 section corner of secs. 2 and 3, the
1/4 section corner of secs. 3 and 10, the corner of secs. 1, 2, 11, and 12,
and the corner of secs. 10 and 11 (FHeld Notes at 9, 12, 7, 4. Wth one
exception, the controlling corners were all iron post nonunents establ i shed
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fromevi dence di scovered in the surveys of 1931 and 1938. The nonunent for
the 1/4 section corner of secs. 2 and 3 was known to have been destroyed in
1964 but the position of the corner was determined by ties fromlot corners
established by Gl lar in 1964, and there was al so a chain of events
relating it tothe original nonument (Feld Notes at 9).

I n Jacobsen & Downer v. BLM (nh Reconsi deration), 103 |1BLA 83 (1988),
aff'd, Downer v. Hodel, No. 91-15372 (9th Qr. 1992), we found that "the
proper standard for BLMto apply in the course of a resurvey is to
consi der a corner existent (or found) if such a conclusion is supported by
substantial evidence." 1d. at 86. Were physical evidence has entirely
di sappeared, a corner wll not be regarded as lost if its position can be
recovered through the testinony of one or nore wtnesses who have a
dependabl e know edge of the original |ocation (Mwinual 5-5 at 130). There
nust, however, be substantial evidence of a perpetuated corner |ocation in
order to consider the corner obliterated, rather than lost. James Q
Seanbarge, supra at 191. No such evidence is present in this case. Brown
contends that Gollar found the original bearing tree, through its of fshoot.

The sycanore tree Brown refers to was washed away in January 1993 (SR

at 1), but evenif it still existed there would be no way to identify it as
an offshoot of the bearing tree. Further, there is no proof that ol d
fences found by their survey followed the section lines or originated at
nonunented corners. There is, therefore, no physical evidence, nor any
wtness testinony, of the original location of the corner of secs. 2, 3,
10, and 11. BLMreviewed the private surveys and found flaws in the way
they | ocated the corner at issue. V¢ conclude that BLM inits 1990
dependent resurvey, properly considered the corner |ost and reestablished
it in accordance wth the requirenents of the Manual. Because Brown has
failed to establish by a preponderance of the evidence that the

establ i shnent of the corner in question by the dependent resurvey was
grossly erroneous, BLMs decision dismssing the protest agai nst the survey
nust be affirned.

[2] Brown alleges that the subject dependent resurvey is void because
it inpairs his bona fide rights. The Secretary of the Interior has a duty
to consider and determine what |ands are public |ands and has authority to
correct the surveys of public lands as may be necessary. See 43 US C
88 2, 52, 751-753, 773 (1994); Kirwan v. Murphy, 189 US 35 (1903); M. &
Ms. John Koopnans, 70 IBLA 75, 76 (1983). A resurvey, however, can affect
bona fide rights only in the matter of position or location on the earth's
surface (Minual 6-13 at 147). Bona fide rights are protected in a resurvey
by show ng "the original position of entered or patented | ands included in
the original description' (Mwnual 6-14 at 147). "The position of a tract
of land, described by | egal subdivisions, is absolutely fixed by the
original corners and other evidences of the original survey and not by
occupation or inprovenents, or by the lines of a resurvey which do not
followthe original™ (Mwnual 6-15 at 147). |If Brown's rights in the | ands
at issue are based on patents grounded on the original survey, then the
dependent resurvey wll not affect the |ocation of any boundary lines as it
is, by definition, arestoration of the original conditions of the official
survey
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(Minual 6-25 at 149). Proper execution of a dependent resurvey serves to
protect the bona fide rights of |andowners because a dependent resurvey
traces the lines of the original survey. S nce Brown has offered no
evidence to the contrary, it nust be concluded that the dependent resurvey
under reviewis an accurate retracenent and reestablishnent of the Iines of
the original survey.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the decisi on appeal ed
fromis affirned.

Franklin D Arness
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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